DATE: February 7, 1996
Case No.: 94-ERA-27
In the Matter of

EDWARD F. BEACHAM
Conpl ai nant

V.
PAI  CORPORATI ON
Respondent

BEFORE: ROBERT L. HI LLYARD
Adm ni strative Law Judge

ORDER DENYI NG RESPONDENT' S REQUEST FOR DI SM SSAL COF
COVPLAI NT DUE TO LACK OF SUBJECT MATTER JURI SDI CTI ON

This <case involves a conplaint by Edward F. Beacham
(Conpl ai nant or Beacham brought under the Energy Reorgani zation
Act (ERA), 42 U.S.C. 85851, alleging discrimnation and w ongful
term nation of enploynent by the Respondent, PAlI Corporation.

This matter cones before the undersigned Adm nistrative Law
Judge at this time for a ruling on the Respondent's request for
di sm ssal of the conpl aint based on an Affirmative Defense O Lack
O Subject WMatter Jurisdiction. The Conpl ai nant has filed an
Qpposition to the Respondent's request for dismssal. The matter
has been fully briefed by both parties.

BACKGROUND

PAI  Corporation (PAl), Respondent, is a scientific and
technical consulting firm The Conpl ai nant, Edward F. Beacham was
hired by PAl as a Quality Assurance Specialist and worked on a
tenporary or part-tinme basis fromMay 1993 to Septenber 1993, when
he was nade a permanent, full-tinme enployee. Shortly thereafter,
on Novenber 19, 1993, his enploynent was term nated. As a PAI
enpl oyee, M. Beacham perfornmed work in connection with two PAI
contracts. The first contract was between the United States
Departnent of Energy (DCE) and PAI. In accordance with the
contract, PAl was to provide consulting services to the staff of
the DOCE Assistant Manager for Facility Operations at the DCE s
Savannah Ri ver Operations Ofice. The second contract involved a
subcontract for PAl to provide technical services to PRC Environ-
ment al Managenment, Inc. (PRC). PRC had a prinme contract with DCE
to provi de techni cal support services for Environnental Restoration
and Wast e Managenent Organi zation at the DOE s Savannah River
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Operations Ofice. Whil e enployed by PAI, Beacham worked in
connection with tasks assigned to PAlI pursuant to these two
contracts - the DOE/PAI contract and the PRC/ PAl subcontract.

In the case of the Savannah River Plant, the contractor,
West i nghouse Savannah Ri ver Conpany (WSRC), received a report from
the DOE Tiger Teamt listing deficiencies found. WERC prepared
responses and guidelines for corrections of the deficiencies and
gave anticipated dates for conpletion of the corrections. PAI
contracted with DOE to eval uate WSRC s response packages. PAl al so
contracted with PRC for further evaluation. Beachams job was to
review t he WSRC response packages for PAl.

Beacham al |l eges that in one particular instance, he visited
the site to test whether the enployees in that area had been
informed of "new evacuation plans."” He determned that only a
smal | nunber of the enployees knew of the plan and based on these
findings, he refused to approve the package. He was advi sed that
he overstepped his authority and was asked to revise his eval ua-
tion. Compl ai nant revised his evaluation although he still
rejected the package on Cctober 22, 1993. He was term nated on
Novenber 19, 1993. Conpl ainant all eges that he was fired after he
declined to accept inadequate packages, as directed by his
enpl oyer, PAI. Beachamthen brought this action alleging that his
enpl oynent was termnated in violation of the enpl oyee protection
provi sions of the Energy Reorgani zation Act.

Respondent al |l eges that Beachami s technical skills were poor;
that his supervisors found his reports to be unacceptable due to
errors in grammr, spelling, format, organization and style; and
t hat when PAI had no nore work avail able for which M. Beacham was
qualified, PAl term nated his enpl oynent.

Dl SCUSSI ON AND APPLI CABLE LAW

The Respondent argues that Beacham s conplaint agai nst PAI
shoul d be di sm ssed for | ack of subject matter jurisdiction because
PAIl is not an "enployer" as defined by 42 U S C. 85851, and
therefore, is not subject to the Act.

The Energy Reorgani zation Act provides as foll ows:

§ 5851. Enpl oyee protection

(a) Discrimnation against enpl oyee

! "Tiger Teams" were special audit teans, conmi ssioned by

the Departnent of Energy in the early 1990's, to assess and
eval uate conditions at nucl ear weapons production sites such as
t he Savannah Ri ver Pl ant.
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(1) No enpl oyer may di scharge any enpl oyee or ot herw se
di scrim nate against any enployee with respect to his
conpensation, ternms, conditions, or privileges of
enpl oynent because the enployee (or any person acting
pursuant to a request of the enployee)-

(A notified his enployer of an alleged
violation of this chapter or the Atom c Energy
Act of 1954 (42 U.S.C. 2011 et seq.);

(B) refused to engage in any practice
made unlawful by this chapter or the Atomc
Energy Act of 1954 [42 U S.C A 8§ 2011 et
seq.], if the enployee has identified the
alleged illegality to the enpl oyer;

(C) testified before Congress or at any
Federal or State proceeding regarding any
provision (or proposed provision) of this
chapter or the Atom c Energy Act of 1954 [42
US CA 8 2011 et seq.];

(D) comrenced, caused to be commenced, or
is about to commence or cause to be commenced
a proceedi ng under this chapter or the Atomc
Energy Act of 1954, as anended [42 U S.C A 8
2011 et seq.], or a proceeding for the adm n-
istration or enforcenent of any requirenent
i nposed under this chapter or the Atomc
Energy Act of 1954, as anended,

(E) testified or is about to testify in
any such proceedi ng or;

(F) assisted or participated or is about
to assist or participate in any manner in such
a proceeding or in any other manner in such a
proceedi ng or in any other action to carry out
t he purposes of this chapter or the Atomc
Energy Act of 1954, as anended [42 U S.C A 8
2011 et seq.].

(2) For purposes of this section, the term "enployer
i ncl udes-

(A) a licensee of the Conm ssion or of an
agreenent State under section 274 of the
Atom ¢ Energy Act of 1954 (42 U.S.C. 2021);

(B) an applicant for a license fromthe
Comm ssion or such an agreenent State;
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(C) a contractor or subcontractor of such
a licensee or applicant; and

(D) a contractor or subcontractor of the
Department of Energy that is indemified by
the Departnent under section 170 d. of the
At om ¢ Energy Act of 1954 (42 U.S.C. 2210(d)),
but such termshall not include any contractor
or subcontractor covered by Executive Oder

No. 12344.

The parties agree that PAl is not an enployer as defined by
subsections (A) "a licensee of the Comm ssion ..... ", (B) "an
applicant for a license from the Conmssion .... ;" or (C "a
contractor or subcontractor of such licensee or applicant.”

Respondent's argunent lies in the interpretati on of subsection (D)
"a contractor or subcontractor of the Departnent of Energy that is
i ndemmi fi ed under section 170 d. of the Atom c Energy Act of 1954
(42 U.S.C 2210(d))...." Respondent argues that because the
contract between the parties does not include an indemification
provision, then it does not cone within the definition of an
"enpl oyer” as required by 42 U S.C. 85851.

In support of its argunent, Respondent cites Adans v. Dole,
927 F.2d 771 (4th Cir.), cert. denied, 502 U S. 837 (1991), in
which the United States Court of Appeals for the Fourth Crcuit
adopted the Secretary of Labor's interpretation of the definition
of "enployer”. At the tine Adans v. Dol e was deci ded by the Fourth
Crcuit, 42 U S.C 85851 provided in pertinent part:

(a) Discrimnation agai nst enpl oyee

No enployer, including a Commssion |i-
censee, an applicant for a Comm ssion |icense,
or a contractor or a subcontractor of a Com
m ssion |icensee or applicant, may discharge
any enpl oyee or ot herw se di scrim nate agai nst
any enpl oyee with respect to his conpensati on,
ternms, conditions, or privileges of enpl oynent
because the enployee (or any person acting
pursuant to a request of the enployee)--

I n Adans, the petitioner was enployed by B.F. Shaw Conpany
whi ch was under contract to operate the Departnment of Energy owned
Savannah River Plant. The Secretary of Labor dism ssed the
conplaint filed by Adans for "lack of jurisdiction" stating that
t he enpl oyee protection provisions of 8210 of the Energy Reorgani -
zation Act applied only to enployees of Nuclear Regulatory
Commi ssion |licensees, |icensee applicants, and their contractors.
The Secretary stated that these provisions did not apply to
enpl oyees of the Departnent of Energy contractors who operated
facilities owned by the Departnent of Energy noting that the
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Departnent of Energy had its own "whistl e-blower procedure". The
Fourth G rcuit discussed the matter at sone | ength and affirned the
Secretary's interpretation that the "including” clause which
follows the term"enpl oyer” at 42 U.S.C. 85851 (a) is not neant to
be illustrative, but rather definitional and concluded that
Congress, by so defining "enployer,"” intended to exclude all
persons who do not fall wthin the specified categories fromthe
application of the enployee protection provisions, including
enpl oyees of DOE contractors. Adans, 927 F.2d at 777.

In 1992, Congress anended 42 U.S.C. 85851. The anendnent
pl aced the definition of "enployer" into four separate subsections.
Added to the definition of "enpl oyer" at subsection 5851(a)(2) was:

(D) a contractor or subcontractor of the
Department of Energy that is indemified by
the Departnment under section 170 d. of the
At om ¢ Energy Act of 1954 (42 U.S.C. 2210(d)),

The Respondent argues that PAl is not indemified and,
therefore, is not an enployer within the neaning of the Act. The
Conpl ai nant argues that even though the contract and subcontract
with PAl contain no specific indemification clause, PAl is
i ndemmi fied and therefore, subject to the whistlebl ower protection
provisions of 42 U. S. C. 85851. Conpl ai nant argues that PAl is
i ndemmi fi ed under:

1. DCE acquisition regulations interpreting the Price
Anderson Act Anendnents of 1988, nanmely, the February 1991
Department of Energy Acquisition Regulations (DEARs) governing
contractor indemification.

2. CGovernnent procurenent contract doctrine, the "Christian
Doctrine"” holds that "a mandatory contract cl ause that expresses a
significant or deeply ingrained strand of public procurenent policy
is deenmed included in a contract by operation of |aw'

3. Case | aw governing the statutory protection of nuclear
quality controls inspectors. As a matter of public policy, the
conduct of nuclear quality control inspectors is an internal
protected activity for safety reasons and to exenpt PAl fromthe
requirenents of the Price Anderson Act would set a dangerous
precedent and conflict with established case |aw. Mackow ak v.
Uni versity Nucl ear Systens, Inc., 735 F.2d 1159 (9th Cr. 1984).

The Price Anderson Act Amendnents of 1988 (PAAA) state that

"[t] he Secretary shall, until August 1, 2002, enter into agreenents
of indemification. . . with any person who may conduct activities
under a contract wth the Departnent of Energy that involve the
risk of public liability, . . .." 42 U S.C. 82210(d)(1)(A).

42 U.S.C. 82210(d)(1)(A) provides as foll ows:



(d) Indemification of contractors by
Depart ment of Energy

(D(A) In addition to any other authority
the Secretary of Energy may have, . . . the
Secretary shall, until August 1, 2002, enter
into agreenents of indemification under this
section with any person who may conduct acti v-
ities under a contract with the Departnent of
Energy that involve the risk of public liabil-
ity and that are not subject to financial
protection requirenents under subsection (b)
of this section or agreenents of indemifi-
cation under subsection (c) or (k) of this
section.

The Departnment of Energy Acquisition Regulation ("DEAR")
i npl ementing Section 170(d) of the Atomc Energy Act defines
"public liability" as:

Public liability means any legal liability
arising out of or resulting from a nuclear
i nci dent or precautionary evacuation (includ-
ing all reasonable additional costs incurred
by a State, or a political subdivision of a
State, in the course of responding to a nu-
clear incident or precautionary evacuation),
except : (1) dains under State of Federal
wor kmen' s conpensation acts of enployees of
persons indemified who are enployed at the
site of and in connection with the activity
where the nuclear incident occurs; (2) clainms
arising out of an act of war; and (3) whatever
used in subsections a., c., and k. of section
170 of the Atomc Energy Act of 1954, as
anended, clains for |oss of, or damage to, or
| oss of use of property which is |ocated at
the site of and used in connection with the
licensed activity where the nuclear incident
occurs. Public liability also includes damge
to property of persons indemified: Provided,
t hat such property is covered under the terns
of the financial protection required, except
property which is |located at the site of and
used in connection with the activity where the
nucl ear incident occurs.

In response to the Price Anderson Act, DCE drafted a Nucl ear
Hazard | ndemmi ty Agreenment mandating i ndemnification clauses in all
DCE contracts involving the risk of public liability. Departnent of
Energy Acqui sition Regul ation 952.250-70(c)(1). In inplementing
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the rule, which was subject to Notice and Comrent per the Adm nis-
trative Procedure Act, 5 U.S.C. 552 et seq, DOE wote: "Cenerally,
after the enactnment of the PAAA the indemification applies
mandatorily to DOE contractors and any other person who may be
liable for public liability froma nuclear incident or precaution-
ary evacuation arising out of contractual activities." Acquisition
Regul ation: Nucl ear Hazard Indemmity d auses, 56 Fed. Reg. 57824
(1991)(to be codified at 48 C.F. R 88950, 952, 970).

The Conpl ainant cites the case of G L. Christian and Assoc.
v. United States, 312 F. 2d 418, aff'd on reh'g, 320 F.2d 345, 160
. d. 58 (1963), as authorlty for "reading in' the nuclear
hazards i ndemmi ty provi sion |nto the PAl contracts.” In Christian
the Court of Clains held that "a mandatory contract clause that
expresses a significant or deeply ingrained strand of public
procurenent policy is considered to be included in the contract by
operation of law" S J. Anpbroso Constr. Co. v. United States, 12
F.3d 1072, 1075 (Fed. Cr. 1993), citing Christian, 320 F.2d at
345.

A review of the legislative history surrounding the 1992
anendnents reveals that the purpose of Part D was to "broaden the
cover age of existing whistl eblower protection provisions to include

. the Departnent of Energy, a contractor or subcontractor at a
Departnent of Energy Nuclear facility, or any other enployer
engaged i n any other activity under the ERA or Atom c Energy Act of
1954." H-R Rep. No. 102-474, 102d Cong., 2d Sess. at 78-79 (1992),
reprinted in 1992 U S.C.C A N 1954, 2296-97. It was cases |ike
Adans, 927 F.2d at 771, and Bricker v. Rockwell Intern. Corp., 22
F.3d 871 (9th Cr.), cert denied, 115 S. C. 195 (1993), which both
held that 85851, as originally witten, did not apply to DCE
contractors or subcontractors, that pronpted Congress to add Part
Dto the Act. See 138 Cong. Rec. H11376 (daily ed. Cct. 5, 1992)
(statenment of Rep. Wden). The present case, involving an enpl oyee
of a DCE contractor, mrrors the situation envisioned by Congress
when they anended the Act. To find that the | ack of indemifica-
tion language in the contract prevents the Conplainant from
availing hinself to the Act would be in direct conflict with both
the overal | purpose of the amendnent > and the | ong held principles
that the Act is to be liberally construed in favor of the conpl ai n-
ant. Brock v. Roadway Express, 481 U.S. 252 (1987); Passaic Valley
Sewerage Conmirs v. Departnent of Labor, 992 F.2d 474, 479 (3d
Cr.), cert. denied, 114 S. C. 439 (1993).

Beyond the intent enunerated by Congress, the Price Anderson

2 Indeed, the legislative history surrounding the anendment
makes no nention of the indemification clause; instead, it
centered on the purpose of the anendnent - to broaden the coverage
of the Act by including contractors and subcontractors as DOE
enpl oyers.
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Act Amendnments and the resulting DOE acquisition regulations
command i ncl usi on of i ndemification clauses in DOE contracts. The
Price Anderson Act Amendnents of 1988 state that "[t]he Secretary
shall . . . enter into agreenents of indemification. . . with any
person who may conduct activities under a contract with the
Departnent of Energy that involve the risk of public liability,
.. .." 42 U.S.C. 82210(d)(1)(A). For their part, DOE drafted a
Nucl ear Hazard Indemmity Agreenent mandating indemification
clauses in all DOE contracts involving the risk of public liabil-
ity. Departnent of Energy Acqui sition Regul ation 952.250-70(c)(1).
DOE reiterated this belief in subsequent Notice and Conment
subm ssions per the Admnistrative Procedures Act. Acquisition
Regul ation: Nucl ear Hazard Indemmity d auses, 56 Fed. Reg. 57824
(1991)(to be codified at 48 C.F. R 88950, 952, 970). The mandatory
i ncl usi on | anguage contenplated in both the PAAA and DCE acqui Si -
tion regulations facilitates a "reading in" of the indemification
| anguage into the PAl contract. A narrow reading of the Act would
encourage enployers to intentionally | eave out indemity | anguage
in an effort to evade the whistl ebl ower protection provisions of
the Act. The legislative history shows that this was not Congress

i ntended result when they anended the Act to include Part D.

| ncunbent with the "reading in" of an indemification clause
is a show ng that the work performed under the contract involved a
risk of public liability. While | nmake no specific finding on the
i ssue, nmy review of the record shows that the Conplainant's duties
under the contract arguably involved a risk of public liability.
G ven the overall intent of the amendnent, and charged with the
duty to liberally construe the Act in favor of the conplai nant,
this is enough to support the Act's application to PAl.

For the foregoing reasons, | find that PAl is an enployer
wi thin the neaning of the Energy Reorganization Act, and Respon-
dent's Request for D sm ssal of the Conplaint on the basis of |ack
of Subject Matter Jurisdiction is hereby DEN ED

ROBERT L. HI LLYARD
Adm ni strative Law Judge



